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The Claim 

 

1. In these proceedings, the Claimants challenge as unlawful the Defendants’ decision: (a) 



2 
 

to close 10 London fire stations1; (b) to decommission 14 fire appliances; and (c) to 

reduce by 552 the number of fire fighters in London.  Overall, these cuts represent a 10% 

reduction in the London Fire Brigade’s front-line fire-fighting capacity.   

 

2. If implemented in their present form, these cuts will have a systematic and 

disproportionate adverse impact on the Claimant boroughs and their residents.  They 

will reduce fire-fighting resources in Inner London, whilst maintaining and in some 

cases improving resources in Outer London.  The cuts have been highly controversial 

and have raised a great deal of public concern. 

 
3. The Third Defendant, the London Fire and Emergency Planning Authority (“LFEPA”), 

itself consistently opposed the cuts for months, eventually agreeing to implement them 

only when specifically directed to do so. 

 

4. Because of the LFEPA’s consistent opposition to the cuts, on 2 August 2013 the Mayor of 

London (“the Mayor”) took the unusual step of issuing it with a Direction (“the 

Direction”) requiring it to implement the cuts by adopting (without amendment) the 

Fifth London Safety Plan (“the Plan”), in which the London Fire Commissioner (“the 

Commissioner”) had proposed the cuts.  The LFEPA eventually acceded to the Direction 

and adopted the Plan on 12 September 2013. 

 

5. In this application for judicial review, the Claimants challenge: 

 
5.1. the Commissioner’s Plan, advice to the Mayor in correspondence, and his Report of 

18 July 2013 to the LFEPA (“the Report”); 

 

5.2. the Mayor’s Direction of 2 August 2013; and 

 

5.3. the LFEPA’s adoption of the Plan on 12 September 2013 (“the Decisions”). 

 

6. The Claimants are some of the Inner London local authorities (and one individual) who 

will be most seriously affected by the cuts.  The Claimants challenge the Decisions on the 

basis that they are unlawful on the following grounds: 

                                                      
1
 See the Maps attached to this Skeleton Argument which identify the stations to be closed, those 

which will lose an appliance and those which have been “protected” from closure 
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6.1. The Plan adopts an unlawful approach to assessing risks to public safety: In 

relying on the Plan, the Defendants failed to consider fully the risks caused by the 

Decisions.  Their approach failed to take into account essential material 

considerations (Ground 1); breached the statutory framework for adopting a fire 

plan under the Greater London Act 1999 (“the GLA Act”) and the Fire and Rescue 

Services Act 2004 (“the FRS Act”) (Ground 2); and was irrational (Ground 3); 

 

6.2. The Mayor misdirected himself in adopting the Plan on the false premise that it 

posed no risks to public safety: The Executive Summary of the Request for Mayoral 

Decision provided that the Mayor had made his decision on the basis that “frontline 

savings can be made without affecting public safety”2.  In fact, the Commissioner had 

accepted in the Foreword to the Plan that it would lead to a deterioration in arrival 

times at incidents, and so would have an adverse impact on standards of 

performance3.  In failing to recognise this: the Mayor misdirected himself (Ground 

4); failed to have regard to the actual risk to the public, in breach of the GLA Act and 

FRS Act (Ground 5); and acted irrationally (Ground 6).  In so far as the 

Commissioner now seeks to suggest that the cuts will have no impact material on 

public safety, that conclusion is also irrational; 

 
6.3. The Defendants breached the Equality Act 2010:  The Commissioner and the 

Mayor’s analysis of the Plan’s impact on equalities was inadequate, flawed and 

placed the Mayor and the Authority in breach of their public sector equality duties 

(Ground 7); and 

 
6.4. The Defendants relied on an unlawful consultation process:  The Defendants 

relied on a flawed consultation process in which important information was either 

not provided to the consultees at all, or was provided too late to allow them to 

respond (“Ground 8”).  In relying on this flawed consultation exercise, the 

Defendants again breached the statutory framework under the GLA Act and the 

FRS Act (“Ground 9”). 

 

7. The stations are due to close on 9 January 2014.  However, the Authority has undertaken 

                                                      
2 Executive Summary of ‘Request for Mayoral Decision – MD1238’ at 4/1261. 
3 The Plan at 4/1301. 
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not to take any irreversible steps toward implementing the Plan pending the 

determination of the present proceedings.   

 

 

The relevant statutory and institutional framework 

 

8. The FRS Act section 1 establishes the LFEPA as the Fire and Rescue Authority for 

Greater London. 

 

9. The LFEPA’s duties are defined under the FRS Act. Section 7 provides: 

 

“(1) A fire and rescue authority must make provision for the purpose of– 
(a) extinguishing fires in its area, and 
(b) protecting life and property in the event of fires in its area. 

 
(2) in making provision under subsection (1) a fire and rescue authority must in particular– 

(a) secure the provision of the personnel, services and equipment necessary efficiently to meet 
all normal requirements…” 

 

10. The LFEPA has 17 members, all of whom are appointed by the Mayor.  Eight are 

nominated by the London Assembly, seven are nominated by the London boroughs and 

two are nominated by the Mayor. 

 
11. The LFEPA runs the London Fire Brigade (“LFB”).  The LFB is managed by the London 

Fire Commissioner (“the Commissioner”).  

 
12. Section 21 of the FRS Act requires the Secretary of State to draft a Fire and Rescue 

National Framework, and requires the LFEPA to have regard to it4.  Section 21 provides 

that: 

 

“(1) The Secretary of State must prepare a Fire and Rescue National Framework.  
… 

(7) Fire and rescue authorities must have regard to the Framework in carrying out their 
functions..” 

 

13. The most recent national framework is the Fire and Rescue National Framework (July 

2012) (“the Framework”).  The Plan was prepared by the LFEPA as part of its duties 

                                                      
4 FRS Act at 5/1945. 
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under the Framework.  This requires all fire and rescue authorities to produce an 

Integrated Risk Management Plan.  The Plan is the most recent Integrated Risk 

Management Plan for London.   

 

14. The essential requirements of such a plan are set out in the Framework.  In particular: 

 

14.1. Paragraph 1.3 of the Framework provides: 

 

“Each fire and rescue authority must produce an integrated risk management plan 
that identifies and assesses all foreseeable fire and rescue related risks that could 
affect its community, including those of a cross-border, multi-authority and/or 
national nature…” [Emphasis added]5 

 

14.2. Paragraph 1.10 of the Framework provides that: 

 

“Each fire and rescue authority integrated risk management plan must … 
demonstrate how prevention, protection and response activities will best be used to 
mitigate the impact of risk on communities …”6 

 

14.3. Paragraph 2.3 of the Framework requires that a plan must:  

 

“reflect up to date risk analyses and the evaluation of service delivery outcomes”  

 
and 

 
“reflect effective consultation throughout its development and at all review stages 
with the community, its workforce and representative bodies, and partners” 
[Emphasis added].7 

 

15. The GLA Act s.328A gives the Defendant the power to issue directions to the LFEPA: 

 

“(1) The Mayor may issue to the Fire etc Authority any of the following– … 
 

(c) specific directions as to the exercise of its functions” … 
 

(3) The guidance or directions which may be issued by the Mayor under subsection (1) 
above include guidance or directions as to the manner in which the Fire etc Authority– 

(a) is to perform any of its duties, or 
(b) is to conduct any legal proceedings.”8 

                                                      
5 Framework at 5/1927. 
6
 Framework at 5/1928. 

7
 Framework at 5/1933. 

8
 Framework at 5/1948. 
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16. Section 328A(5)(a) places the Mayor under a duty to have regard to the Framework 

when issuing a direction under this section9. 

 

17. The GLA Act s.328B gives the Secretary of State the power to direct that the Mayor 

revokes a direction if it is inconsistent with the Framework10. 

 

 

The Facts 

 

The Draft Plan 

 

18. On 22 November 2012, the Commissioner presented the first draft of the Plan to the 

LFEPA11.  It proposed closing 12 fire stations and decommissioning 18 appliances (out of 

a total of 112 stations and 169 appliances).  There was considerable opposition to the 

Plan from members of the LFEPA.   

 
19. On 21 January 2013, the LFEPA met to approve a draft of the Plan to go out for 

consultation.  At this meeting, the Authority voted to amend the draft Plan to remove all 

references to cutting the number of fire stations and appliances in Greater London.   

 
20. The Mayor overrode this decision of the LFEPA.  On 30 January 2013, he issued a 

direction, requiring the Authority to put the un-amended draft Plan out to public 

consultation within 14 days12. On 11 February 2013, at an extraordinary meeting of the 

LFEPA, a majority resolved not to comply with the Mayor’s direction13.  On 18 February 

2013, the Mayor advised the LFEPA that he would seek immediate legal redress in order 

to ensure that it followed his direction.  On 26 February 2013, the LFEPA’s 

Appointments and Urgency Committee met and agreed to proceed with consultation on 

the draft Plan14. 

 

                                                      
9
 Framework at 5/1948. 

10 Framework at 5/1949. 
11 Report at 3/789. 
12 Mayoral Direction of 30 January 2013 at 4/1240-1242. 
13 Report para 7 at 3/790. 
14 Report para 8 at 3/790. 
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The consultation 

 

21. The public consultation on the draft Plan ran from 4 March 2013 to 17 June 201315.  94% 

of the submissions, including those of the local authority Claimants, were strongly 

opposed to the proposed cuts to the number of fire stations and appliances16.   

 

22. The Plan’s methodology was heavily criticised by consultees.  In essence, the Plan used 

three metrics for assessing the risks posed by the proposed cuts to fire stations, fire 

appliances and staff. These were that on average, in each borough, it should take no 

more than six minutes from mobilisation of the first appliance to arrival at the scene of 

the fire (“first attendance time”), and no more than eight minutes from mobilisation of 

the second appliance to arrival at the scene of the fire (“second attendance time”)17.  In 

addition, the first appliance should arrive on the scheme within 12 minutes 95% of the 

time. 

 

23. Consultees made a series of fundamental criticisms of this methodology.  In summary, 

consultees argued that this methodology treated uniform targets for average first and 

second attendance times at the borough level as a proxy for properly measuring and 

assessing the risks posed by the cuts.  These limited indicators were a wholly inadequate 

basis for assessing risk and masked the true impact of the cuts, in that they failed to take 

into account the significantly different conditions present in individual boroughs.  In 

particular, the Plan’s the methodology failed to take into account: 

 

23.1. The large number of buildings, in particular high rise buildings (which are 

concentrated in the Claimant boroughs), that require a third appliance to arrive in 

order for offensive fire-fighting to begin; 

 

23.2. The impact of the cuts at a local ward level, which were in some cases severe.  

The Plan considered only the average attendance times across each borough;   

                                                      
15 Report para at 16 3/792. 
16 Report para 69 at 3/804. 
17 Supporting Document 8 at 1/244 and 1/257, and draft Plan at 1/58. 
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23.3. The increased risk posed by and to particular population groups which are 

concentrated in the Claimant boroughs; 

 

23.4. The risk factors posed by particularly large and high profile buildings, which 

are concentrated in certain boroughs;   

 
23.5. The need to consider all fire stations in choosing any to be closed.  28 stations 

were protected from closure, and so were not considered in determining the risks of 

imposing the cuts;  

 
23.6. The true measure of attendance times.  The Plan excluded consideration of 

the time taken to: (a) process the 999 call; (b) send instructions to the fire station; (c) 

prepare the fire appliance; and (d) having arrived at the scene, to reach the location 

of the fire and begin fire-fighting; and 

 

23.7. The closure of certain stations for refurbishment, which will in practice 

increase attendance times in Southwark throughout the lifetime of the Plan.   

 

24. The failure to take into account these considerations worked to the particular 

disadvantage of the Claimant boroughs and their residents.  The Claimant boroughs are 

located in Inner London.  Compared with the Outer London boroughs, they have far 

higher population densities18, far higher levels of social deprivation19, more social 

housing (much of it high rise), more high profile buildings, and concentrations of high-

risk groups with certain protected characteristics, such as the disabled, young people 

living alone and older people living in social housing. The adverse effect of the cuts will 

be far greater in the Claimant boroughs (and other Inner City boroughs)20.  All the 

Claimant boroughs will suffer a deterioration in average first and second attendance 

times, whilst most Outer London boroughs will either see no change or actually enjoy an 

improvement in attendance times21. 

                                                      
18

 For example, Islington is the most densely populated borough in the UK: Lela Kogbara  para 33 at 
5/1675.  Plan at 3/799. 
19 For example, Hackney is the second most deprived borough in England: Sonia Khan  para 6 at 
5/1666. 
20 Deon Webber  paras 3.2.8 – 3.2.9 at 5/1868-1869. 
21 Supporting Document 16 at 1/497. 
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25. For example, the closure of Belsize and Clerkenwell fire stations will add an average of 

45 seconds to the time it will take an appliance to reach an emergency in Camden, with 

seven wards missing their first attendance time target22.  In Islington, all wards will 

suffer an increase in attendance times, as a result of which a number will miss the 

“target” first and second attendance times set out in the Plan23.  In Southwark, first and 

second attendance times will increase in all 21 wards, with six missing the target for first 

attendance time24.  Similarly, six of Lewisham’s 18 wards will miss the first attendance 

target, and two will also miss the second attendance target25, with all wards’ first and 

second attendance times increasing.  In Greenwich, eight of its 17 wards will not meet 

the first attendance target and four will not meet the second attendance target26. 

 

26. The increased risks to safety caused by longer attendance times are significant.  

Supporting Document 8 to the Plan states, “fire can become very hostile less than five minutes 

from the start” and that “in fires where we are called to the fire after the first 10 minutes, the 

[fatality] rate more than doubles”27.  Even a small increase in attendance time can have 

serious consequences in terms of hazard and damage28. 

 

27. Consultees also criticised the consultation process: 

 

27.1. Consultees had requested information about third attendance times, 

including such attendance times disaggregated by ward29.  Third attendance times 

disaggregated by borough were only finally produced on 14 June 2013, one working 

day before the consultation closed30.  This data showed a significant adverse impact 

on third appliance attendance times in the Claimant boroughs.  Third attendance 

times disaggregated by ward were not produced until 27 June 201331, ten days after 

the consultation closed. 

                                                      
22 Sarah Moyies  para 5 at 5/1590 and  para 20 at 5/1595. 
23 Lela Kogbara para 16-17 at 5/1671. 
24 Supporting Document 22 at 2/650-671. 
25 Geeta Subramaniam-Mooney at §28-9 5/1688. 
26 Matthew Norwell para 11 at 5/1660. 
27 Supporting Document 8 at 1/251. 
28 Deon Webber para 3.2.10 at at 5/1869. 
29 Jonathan Toy para 38 at 5/1741-2. 
30 Supporting Document 24 at 2/743-747. 
31 Un-numbered Supporting Document at 2/748-760. 
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28. Even this data was inadequate.  It did not project what third attendance times would be 

after the cuts at ward level, making it impossible for consultees to understand the impact 

of the cuts on third attendance times at the local level32. 

 

29. Consultees had further sought information on attendance times at the ward level.  No 

such information had been provided with the draft Plan.  It was provided only on 3 May 

201333, and revealed for the first time that the cuts would result in 40 wards failing to 

meet the first and second attendance time targets34.  On 29 May 2013, further information 

was provided showing for the first time information about the distribution of first and 

second attendance times (as opposed merely to the average) at the ward level, and so 

how frequently first and second attendance targets would be missed35. 

 
 

The Plan 

 

30. The final Plan was presented to the LFEPA on 18 July 2013.  It proposed that 10 fire 

stations should be closed (Clerkenwell, Southwark, Bow, Kingsland, Downham, Belsize, 

Knightsbridge, Silvertown, Westminster and Woolwich) and that 14 fire appliances 

should be decommissioned.  The stations earmarked for closure were concentrated in the 

Inner London boroughs.   

 

31. In his Foreword to the Plan, the Commissioner accepted that the cuts to fire stations and 

appliances would have an adverse impact on arrival times at incidents and therefore 

standards of performance.  He said36: 

 
“ … I also acknowledge that it is not possible to make reductions in fire stations and fire 
engines without impacting on arrival times at incidents.  Whilst we have worked hard to 
minimise the impact, our incident response will not always be the same as currently and 
these changes would see different standards of performance to some incidents in some parts 
of London …” 

 

32. Similarly, the Commissioner accepted in the body of his Report that “the speed of response 

                                                      
32 Supporting Document 24 at 2/743-747).  Un-numbered Supporting Document at 2/748-760. 
33 Supporting Document 22 at 2/650-671. 
34 Supporting Document 22 at 2/651. Sarah Moyies (Camden)  para 23 at 5/1596. 
35 Supporting Document 23 at 2/672-742. 
36 Foreword to the Plan at 3/850. 
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time is of paramount importance in attendance at all incidents”37 and that “removing appliances 

from service does negatively impact on response times in that locality”38. 

 

33. The Plan was published together with the Commissioner’s Report. A number of 

additional supporting documents were appended to the Plan, setting out statistics 

addressing some of the risk factors identified by consultees.  However, none of these 

statistics had been incorporated into the Plan’s methodology, modelling or risk 

assessment.  None of these risks are addressed as part of the Plan’s justification of the 

cuts.  It is clear from reading the Plan as a whole that first and second attendance times 

formed the basis of the decision as to where to make the cuts. 

 

34. Upon being presented with the Plan at its meeting on 18 July 2013, the LFEPA again 

voted to delete all references in the Plan to station closures and reductions in the number 

of appliances and fire fighters39.  The LFEPA also voted to ask the Mayor for additional 

funding for 2014/15, and to reconsider his proposed 10% cut in the Greater London 

Authority Council Tax so that sufficient funding could be maintained to ensure fire 

safety for Londoners.   

 
35. On 23 July 2013, the Mayor replied to the LFEPA, stating that he was not minded to 

provide any additional funding and was minded to issue a further Direction forcing the 

LFEPA to approve and implement the Plan40. 

 
36. The LFEPA’s Appointments and Urgency Committee met on 24 July 2013.  It responded 

to the Mayor on 25 July 2013, stating that it would establish a working group to consider 

how the budget deficit could be closed without closing stations, reducing appliance 

numbers or making fire fighters compulsorily redundant41.  It was proposed that this 

working group would report before the meeting of the Authority Resources Committee 

on 12 September 2013, delaying the adoption of the final Plan by seven weeks.  

 
37. On 30 July 2013 the Mayor wrote the Commissioner, seeking clarification on certain 

points.  The Commissioner responded on 31 July 2013. 

                                                      
37 Report at 3/808. 
38 Report at 3/818. 
39 Commissioner’s letter of 19 July 2013 at 4/1271. 
40 Mayor’s letter of 23 July 2013 at 4/1273-4. 
41 Commissioner’s letter of 25 July 2013 at 4/1275. 



12 
 

 

 

The Mayor’s Direction 

 

38. On 2 August 2013, the Mayor issued the Direction, requiring the LFEPA to adopt the 

final Plan without amendment42.  He published the Direction on 5 August 2013.   

 

39. The Direction was based squarely on the Plan and the Report, and the Commissioner’s 

responses to the Mayor’s questions in correspondence43.   

 

40. In the “Request for Mayoral Decision – MD 1238”, which contained the Direction, the 

Mayor based his decision on the assertion that “frontline savings can be made without 

affecting public safety”44. 

 

The application to the Secretary of State: alternative remedy 

 

41. On 23 August 2013, the local authority Claimants wrote to the Secretary of State for 

Communities and Local Government, asking him to issue a direction to the Mayor that 

would require him to revoke his Direction on the grounds that it was inconsistent with 

the Framework, pursuant to the Secretary of State’s power under section 328B(2) of the 

GLA Act45.  By letter dated 10 September 2013 and received by Islington on 13 September 

2013, the Secretary of State declined to do so46. 

 

The LFEPA’s adoption of the Plan 

 

42. On 12 September 2013, the LFEPA acceded to the Mayor’s Direction and adopted the 

Plan.  The motion was carried on the Chairman’s casting vote, equal numbers of 

members having voted for and against the motion47.   

 

                                                      
42 Direction at 4/1240-1242. 
43 ‘Request for Mayoral Decision – MD 1238’ at para 4.5 at 4/1269. 
44 Executive Summary of ‘Request for Mayoral Decision – MD 1238’ at 4/1261. 
45 Letter at 1435-1442. 
46

 Letter at 1503. 
47 Minutes of the meeting of 12 September 2013 at 4/1287-1296. 
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GROUNDS 

 

Failure to conduct and  take account of a comprehensive risk assessment  

One size fits all 

43. The most significant and controversial aspect of the Plan was its proposal that 10 fires 

stations should be closed, 14 appliances decommissioned and the number of fire fighters 

in London reduced by 552.  These represented deep cuts to London’s frontline fire-

fighting capability, which (if implemented) will inevitably impact negatively on the 

Brigade’s ability to respond to fires quickly. 

44.  As noted above, in determining where the cuts should be made, the Commissioner used 

three principal criteria relating to first and second attendance times48.  As set out below, 

these primary criteria were subject to a number of subsidiary “rules” applied by the 

Commissioner49.  However, what is clear (and is common ground) is that the decision as 

to where fire-fighting resources should be deployed was made on the basis of uniform 

criteria, applied at the borough level across the Great London area, without any regard 

to the particular features of each individual borough. 

45. Indeed, the Commissioner seeks to make a virtue of this uniform approach, describing it 

in his witness statement as a reflecting a “principle of equal entitlement”50.  This is the 

“principle” that there should be no differentiation between boroughs or areas in 

allocating fire-fighting resources.  The explicit goal was that first and second attendance 

times should be the same across London, whether in the remotest, most affluent parts of 

rural Outer London, or in the most densely populated and deprived parts of Inner 

London. 

46. This approach entailed that, in deciding which stations to close and which appliances to 

decommission, there was no targeting whatsoever of resources on places where there are 

more people, more fires or higher risks.  The Commissioner deliberately chose an 

approach which was blind to such factors. 

                                                      
48 Plan at 3/854 and 3/872 “London’s Attendance Standards”.  Supporting Document 8 at 1/244. 
49 Ron Dobson para 94(2) 
50 A phrase not used in the Report or the Plan. 
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Disparities between the London boroughs 

47. Such an approach might have been justifiable if Greater London were a broadly 

homogenous City, with little variation in terms of population and risk factors across its 

neighbourhoods.  In fact, however, the reverse is the case.  London has wide variations 

in its geography, population make-up and density and deprivation across its boroughs. 

48. These large disparities are acknowledged in the Report, the Plan and the Supporting 

Documents, which state the following: 

48.1. London includes city, suburban and semi-rural areas.  Population density 

varies from 82,000 people per square km in parts of Inner London to 100 people per 

square km in parts of Outer London.  Approximately 50% of London’s population is 

concentrated in just 20% of its total area.  By contrast, nearly 40% of Greater London 

is classified as green open space51. 

48.2. There is a known link between fire and deprivation.  26% of London falls 

within the most deprived 20% of England52. 

48.3. Those with health, mobility and other social issues are particularly at risk 

from fire, many of them coming from vulnerable or disadvantaged groups.  In 

2011/12, nearly one in three of those dying in fires had been receiving some form of 

care53. 

48.4. Particularly given the concentration of young people living in social housing, 

the majority of the highest risk “priority postcodes” in the city are in Inner London.  

In the Inner London boroughs, priority postcodes make up around 56% of homes 

and account for 63% of dwelling fires and 71% of casualties.  In Outer London 

boroughs, priority postcodes make up only 2% of homes and account for only 5% of 

dwelling fires and 5% of casualties54. 

49. The Defendants’ own documents therefore show a highly variable risk profile across 

London, with high risk factors being heavily concentrated in the Inner London 

boroughs.  This pattern is borne out by the risk profiles of the individual Claimant 

boroughs. 
                                                      
51

 Plan at 3/861 
52

 Plan at 3/861 
53

 Plan at 3/871 
54 Supporting Document 5 at 1/223 and see map at 1/227. 
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50. The First Claimant, the London Borough of Islington, is the most densely populated 

borough in the United Kingdom55.  It has the second highest rate of child poverty in the 

country, the fourth highest rate of older people living in poverty, and is the 14th most 

deprived borough in the country56.  Its population is increasing rapidly (by 17% between 

2001 and 2011), with growth being greatest among young, single people, a high risk 

group57.  Islington is the third biggest social landlord in London58.  It contains 

Clerkenwell Fire Station, which despite being the fifth busiest fire station in London, is 

earmarked for closure59.   

51. The London Borough of Southwark, the Second Claimant, has the worst record for fire 

deaths of any borough in London, with twice as many deaths as the London average60.  

In contrast to national trends, the number of fatalities in Southwark has risen over the 

last 10 years61.  The numbers of fires, injuries, rescues and mobilisations in Southwark 

are all substantially above the London average62.  Southwark has the ninth highest 

population density of all local authorities in England and Wales63.  It is the largest social 

landlord in London.  75% of its housing stock consists of high rise flats or maisonettes64.  

At least 37% of dwelling fires in Southwark over the last five years were in high-rise 

buildings.  Its rate of high-rise fires is 227% of the London average65.  The concentration 

of high risk groups (as defined in the Plan) in Southwark is 213% of the London 

average66.  A dramatic increase in the number of elderly and disabled residents, and 

those with mental health problems, is projected in the years to 202067.   

52. The London Borough of Camden, the Third Defendant, has fire-related fatalities and 

casualties which are significantly above the London average68.  It had the third highest 

number of pump mobilisations in London in 2011/1269.  It has the largest student 

                                                      
55 Lela Kogbara para 33 at 5/1675. 
56 Lela Kogbara para 30 at 5/1674. 
57 Lela Kogbara paras 7, 9 at 5/1669-1670. 
58 Supporting Document 16 p 27 at 2/509. 
59 Lela Kogbara para 34 at 5/1676. 
60 5/1781. 
61 Jonathan Toy 1st para 4 (5/1732-3). 
62 5/1788. 
63 5/1790. 
64 5/1790. 
65 Jonathan Toy 1st para 10 at 1735. 
66 Jonathan Toy 1st para 19 at 5/1737. 
67 Jonathan Toy 1st para 7 at 5/1733-4. 
68 Sarah Moyies para.s 9-10 at 5/1592. 
69 Sarah Moyies para 21 at 5/1595. 
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population in London, a third of whom live in flats or halls of residence70.  43.6% of 

Camden’s localities fall within the 30% most deprived in the country71.   

53. The London Borough of Tower Hamlets, the Fourth Defendant, has the third highest 

number of dwelling fires in London.  Its level of fire incidents is disproportionately high 

compared to its population72.  The number of primary fires has reduced much more 

slowly in Tower Hamlets than across London as a whole73.  79% of households in the 

borough live in purpose-built blocks of flats or tenements, the second-highest proportion 

in any borough in the country, and more than double the London average of 37%.  Over 

50% of these blocks are of six storeys or more74.  14% of primary fires in Tower Hamlets 

occur in high-rise buildings75.  Over a third of residents of Tower Hamlets do not have 

English as their main language76.  Nearly a third of residents are in the 18-30 age group77.   

54. The London Borough of Hackney, the Fifth Claimant, is the second-most deprived local 

authority in the country.  All of its wards are in the 10% most deprived nationally78.  

Hackney’s population is disproportionately made up of young adults, and that part of its 

population is growing79.  The rates of fire fatalities, fire casualties and mobilisations in 

Hackney are all significantly higher than the London averages80.  It is the fourth largest 

social housing landlord in London81.   

55. The London Borough of Lewisham, the Sixth Claimant, is the 31st most deprived 

borough in the country82. The borough contains 22% of all the high risk “P1” priority 

postcodes identified by the Authority in London83.  Lewisham’s fire fatalities are 

significantly higher than the London average, and its number of fire casualties is almost 

double the London average84.   

                                                      
70 Sarah Moyies para 28 at 5/1599/1600. 
71 Sarah Moyies para 36-7 at 5/1602. 
72 Stephen Halsey para.s 7-8 at 5/1825-6. 
73 Stephen Halsey para 9 at 5/1826. 
74 Stephen Halsey para.s 14-15 at 5/1826. 
75 Stephen Halsey para 13 at 5/1827. 
76 Stephen Halsey para 19 at 5/1828. 
77 Stephen Halsey para 27 at 5/1830. 
78 Sonia Khan para 6 at 5/1666. 
79 Sonia Khan para.s 4, 7-8 at 5/1665-6. 
80 5/1612-7. 
81 Supporting Document 16 p 27 at 2/509. 
82 Geeta Subramaniam-Mooney para 21 at 5/1687. 
83 Geeta Subramaniam-Mooney para.s 26-7 at 5/1688. 
84 5/1612-3. 
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56. The London Borough of Greenwich, the Seventh Claimant, is the fifth largest social 

housing landlord in London85.  It contains a particularly deprived and high-risk area 

around Woolwich and Thamesmead.  A higher proportion of fires have required third 

appliances in wards within those areas86, and there are higher numbers of younger 

people in Woolwich87.  Planning permission has been given for a large number of high-

rise buildings in Woolwich88.   

57. Overall, the tables appended to this Skeleton Argument show fatalities, casualties and 

mobilisations in the Claimant boroughs well above the London average.  As noted 

above, in determining which stations should be closed and which appliances 

decommissioned, the Commissioner (and the other Defendants) have deliberately 

chosen to leave out of account these important features of the Claimant boroughs.   

The effect of ignoring local risk factors 

58. From 1947 to 2004 such a uniform approach was expressly prohibited.  Throughout that 

period, it was recognised that the varying risk profiles of different areas required that 

fire-fighting resources be appropriately targeted on those areas in which risks were 

deemed to be higher.  Attendance standards were set nationally.  These required, for 

example, that in certain parts of Central London two appliances should arrive within 5 

minutes, and a third within 8 minutes.  By contrast, in parts of Outer London the 

required standard was merely that one appliance should arrive within 20 minutes89.  

Whilst these rigid, nationally-stipulated requirements were removed in 2004, for the 

majority of the post-war period, attendance standards have varied according to 

population distribution and risk levels.  For this reason, London’s fire stations and 

appliances remain concentrated in Inner London, and on average, the Inner London 

boroughs have shorter attendance times than the Outer London boroughs.  This reflects 

the mandatory attendance standards which were applied from 1947 to 2004. 

59. It follows that the application of uniform attendance targets will inevitably lead to the 

shifting of resources away from Inner London and towards Outer London.  That is borne 

out by the modelled impact of the cuts, which was that first attendance times would 

                                                      
85 Supporting Document 16 p 27 at 2/509. 
86 Matthew Norwell para 7 at 5/1659. 
87 Matthew Norwell para 19 at 5/1661. 
88 Matthew Norwell para 25 at 5/1663. 
89 Plan p 25 at 3/872. 
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increase in all the Claimant boroughs by between 23 and 45 seconds, but would in fact 

decrease in a number of Outer London boroughs90.  Similarly, the model predicted that 

second attendance times would increase in all the Claimant boroughs, by between 12 

and 52 second, but again would decrease in a number of Outer London boroughs, in 

some cases substantially91.  The effect of the cuts, therefore, is to shift resources away 

from the densely populated and high risk parts of London towards the sparsely 

populated and lower risk areas. 

The effect of the application of additional criteria 

60. Further, this pattern has been compounded by the “supplemental” rules applied by the 

Commissioner, in addition to first and second attendance times, in selecting stations for 

closure and appliances for decommissioning.  These supplemental rules were as 

follows92: 

60.1. 28 stations should be protected altogether from closure, and so not be taken 

into account at all in the modelling process which determined which stations should 

close; 

60.2. There should be at least one fire station in each borough; 

60.3. Any boroughs already outside target performance should not have 

attendance times deteriorate any further; and 

60.4. No borough should move from being on average inside the target attendance 

times to being outside the target attendance times. 

61. Since the historic starting point is that attendance times have generally been longer in 

Outer London than Inner London, the second, third and fourth of these factors would 

tend to accentuate the shift of resources away from Inner London to Outer London.  As 

to the selection of 28 “protected stations”, which were held immune from the cuts, this 

was done principally on the basis that: they had received, or were shortly to receive, 

substantial levels of investment; were part of a PFI programme; had a particularly large 

or useful site; or were less than 10 years old 93.  Applying these criteria, the “protected 
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 2/620.  See also map at 2/782. 
91 2/620.  See also map at 2/783. 
92 Ron Dobson para 94(4). 
93 Supporting Document 20 paras 22-24 at 2/552 and Table at 2/566. 
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stations” were situated predominantly in Outer London, accentuating further the shift in 

fire-fighting resources away from Inner London.   None of the supplemental “rules” 

applied was specifically risk-related. 

Failure to look at ward-level impact 

62. As noted above, the criteria for determining the allocation of fire-fighting resources 

focused on average attendance times at the borough level.  No account whatsoever was 

taken of impact at the ward level.  Indeed, no data relating to ward impact was provided 

until late in the consultation, after it had been specifically requested by some of the 

consultees.  What that data revealed was very wide variations in attendance within 

individual boroughs. 

63. For example, the first attendance time in Belsize ward in Camden would increase from 

4:37 to 7:5994.  In De Beaviour ward in Hackney first attendance time would increase 

from 4:24 to 7:3795 and second attendance time would increase from 5:43 to 8:3796.  In 

Bow East in Tower Hamlets first attendance time would increase from 4:09 to 7:2097 and 

second attendance time would increase from 5:45 to 9:0998.  In Barnsbury ward in 

Islington first attendance time would increase from 6:06 to 8:2799.  In Telegraph Hill ward 

in Lewisham first attendance time would increase from 5:15 to 7:24100.  In Woolwich 

Riverside ward in Greenwich second attendance time would increase from 6:57 to 8:29101. 

64. Again, the failure to take into account ward level data might have been justified if the 

broad pattern of attendance times had been relatively uniform, with low variation from 

ward to ward.  But the ward-level data showed the opposite to be the case.  

Nevertheless, the Defendants have made it clear that it was produced only because it 

had been requested by consultees and did not influence their decision102. 

“Drive time” not to be equated with “response time” 

                                                      
94 2/653. 
95 2/655. 
96 2/665. 
97 2/660. 
98 2/670. 
99 2/667. 
100 2/658. 
101 2/665. 
102 See Report p 12 at 3/797 and p 57 at 3/842.  See also Commissioner’s response to letter before claim 
p 15 and Ron Dobson at para.s 154 and 158 
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65. In seeking to minimise first and second attendance times across Greater London, the 

Commissioner used the time taken from the mobilisation of a fire appliance to its arrival 

at the location of the incident103.  This “drive time” cannot be equated with “response 

time”.  In many cases, it will not be possible to commence firefighting immediately upon 

arrival at the scene.  If the fire is in a high-rise or other large or complex building, there 

may be a delay before fire fighters can physically reach the location of the fire.  There 

may then be safety or logistical reasons why offensive fire-fighting is delayed by 10-20 

minutes after the arrival of the first and second appliances104.  The Commissioner 

appears to accept this when he admits that “Equality of entitlement relates to the speed of 

attendance times rather than equality as to outcome”105. 

66. For this reason, to focus only on “drive time” for the first and second appliance to arrive 

is inadequate.  It will not always correlate to “response time”, and will do so less in high-

rise areas than in suburban or semi-rural areas.  The use of “drive time” tends to 

understate delay in commencing fire-fighting in the Claimant boroughs, because they 

have a far higher concentration of high-rise buildings, and more large and complex 

buildings.  It follows that, in deciding which stations to close and appliances to 

decommission, the Defendants tended to under-estimate the risks occasioned by fires in 

the Claimant boroughs. 

Failure to take into account third appliance attendance times 

67. Further, the Commissioner’s modelling leaves wholly out of account the time it will take 

a third appliance to arrive at an incident.  Third appliance attendance standards were 

simply not factored into the modelling of which stations should be closed and appliances 

decommissioned.  The Commissioner has made clear that data as to third appliance 

attendance was produced only because it had been requested106. 

68. Third appliances are required for a wide variety of serious incidents, but in particular 

whenever a fire is in a high rise block of 6 storeys or more107.  The Authority may also 

determine that a third appliance is required where there are particular risks associated 
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 Supporting Document 8 at 1/244. 
104 Deon Webber 1st Report paras 3.3.9 to 3.3.12 at 5/1874-5 and 2nd Report para 5.6.  
105 Ron Dobson para 74. 
106 See Report p 12 at 3/797 and p 57 at 3/842.  See also Commissioner’s response to letter before claim 
p 15 and Ron Dobson at para.s 154 and 158 
107 Supporting Document 24 “When a third fire engine is needed” at 2/745. 
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with a building108.  A third attendance will also generally be required whenever someone 

is trapped inside a burning building109; precisely the scenario in which a rapid 

attendance will be most urgently needed.  Thus, a third appliance was required for 

nearly a third (32%) of all primary fires in London in 2011/12110.  When fighting fires in 

these buildings, the third appliance attendance time will determine when offensive fire-

fighting can begin in earnest and rescues can begin111. First and second attendance times 

alone do not reflect all the risks occasioned by fire in boroughs, such as the Claimant 

boroughs, were a significant number of incidents require a third appliance to attend 

before offensive fire-fighting can take place.  

69. At times, the Defendants appear to accept that the use of third appliances in fire-fighting 

is frequent and important.  Supporting Document 20 records that “A 3rd appliance is often 

needed as the initial response to an incident, to ensure safe systems of work (e.g. a call to a fire in 

a high-rise domestic building)”112 [emphasis added].  The Commissioner records in the 

Report, “The Brigade routinely mobilise three appliances (including other special appliances 

where appropriate) to residential high-rise buildings (6 storeys or more)”113 [emphasis added]. 

70. In response to concerns raised during consultation as to the failure to take into account 

third attendance times, however, the Commissioner has sought to down-play the 

importance of third appliances, suggesting that they are rarely required and that any 

delay in third appliance attendance would not in an event delay the commencement of 

fire-fighting significantly114. 

71. The reality is, as the Commissioner in general seems to accept, that third appliance 

attendance is frequent and necessary.  Third appliance attendance is much more 

frequently required in the Claimant boroughs, which have far higher numbers of high-

rise buildings.  As noted above, in Southwark, 37% of dwelling fires in the last five years 

have been in buildings that required a third appliance115.  Southwark has 876 buildings 

which require a third appliance, of which 827 are high-rise council blocks.  In Tower 

                                                      
108 Jonathan Toy 1st para 9 at 5/1734-5. 
109 Deon Webber 1st report para 3.4.17 at 5/1879. 
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Hamlets, 14% of all primary fires were in high-rise buildings, and three appliances 

attended 35% of all primary fires116.  Camden’s own housing stock (leaving aside other 

social and private landlords) includes 238 high rise storeys117.  Islington has 14,653 

dwellings in 349 buildings which are five or more storeys high118.  Within these and 

other Inner London boroughs, third appliance attendance forms a very important and 

substantial part of fire-fighting.  Yet the impact of the cuts on third appliance attendance 

has been left wholly out of account in determining which stations should be closed and 

which should lose a fire engine. 

72. When third appliance attendance times were finally produced, on the last working day 

before the consultation ended, they showed that the effect of the cuts was, again, to work 

systematically to the disadvantage of the Inner London borough and in favour of the 

Outer London boroughs119.  Third appliance attendance times deteriorated in all the 

Claimant boroughs under the Plan, by as much as 55 seconds in Camden, 57 seconds in 

Greenwich and 52 seconds in Hackney.  By contrast, third appliance attendance times 

will improve (or at least stay the same) in many of the Outer London boroughs, in some 

cases substantially.  This is particularly concerning, because it means that the increases in 

attendance times will be greatest in the boroughs which have a greater need for the 

mobilisation of third appliances.  Moreover, this data almost certainly understates the 

negative impact, because in calculating third appliance attendance times, it inexplicably 

excludes incidents where the third appliance was not sent initially, but was subsequently 

requested as relief or additional support120. 

Failure to take into account temporary closures in Southwark 

73. During the three year lifetime of the Plan, two stations in Southwark (Old Kent Road 

and Dockhead) will successively be closed for refurbishment under PFI schemes for 18 

months121. As a result, one or the other of these stations will be closed throughout the 

three year Plan.   

74. Despite this, the modelling used in the Plan to determine where the cuts should fall has 

not taken into account these closures.  Indeed, the Defendants have refused to consider 

                                                      
116 Stephen Halsey paras 12-13 at 5/1827. 
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the impact of these temporary closures.  Although the Commissioner claims to have 

taken these closures into account in a general sense122, they were not inputted into the 

modelling process.  As a result, the Plan’s projected attendance time figures for 

Southwark (and surrounding areas) assume incorrectly that both Old Kent Road and 

Dockhead will remain open throughout the life of the Plan.  In reality, the temporary 

closures will mean that the borough will lose not one, but two of its four fire stations123.   

75. In pre-action correspondence, the Commissioner claimed that it was enough that he had 

assessed the impact of the temporary closures when they were first scheduled in 2010124.  

However, at that time, the cuts in the Plan (including the closure of Southwark Fire 

Station) had not yet been proposed.  He therefore assessed the impact of the temporary 

closures on the basis that three of the borough’s fire stations would remain open to 

provide cover.  The Defendants have never made any attempt to calculate the impact of 

only two stations remaining open in Southwark.   

76. The most recent available statistics indicate that the substantial adverse impact of the 

closure of Old Kent Road (on 14 October 2013) has led to a sharp increase in attendance 

times125.  Attendance times to local fires have already increased by more than 30% 

compared to the same period last year126.  Fires in the borough have been attended 

primarily by appliances from Peckham, Southwark and Dockhead stations127.  If the Plan 

is implemented, Southwark station will be closed and Peckham will lose an appliance.  

In the absence of a risk assessment which takes into account the temporary closure of 

Old Kent Road, and later Dockhead, the full impact of the cuts has not been determined. 

 

The unlawfulness of the Defendants’ approach 

Ground 1: Failure to take into account essential material considerations 

77. In determining which stations to close and appliances to decommission, the Defendants 

took no account of the following matters: 

                                                      
122 Ron Dobson para 115 and  2/600. 
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77.1. The different characteristics and risk-profiles of the boroughs; 

77.2. The significant increases in attendance times in certain wards; 

77.3. The fact that, particularly in the Inner London boroughs, “drive time” cannot 

be equated with “response time”;  

77.4. Third appliance attendance times; and 

77.5. Temporary station closures in Southwark throughout the period of the Plan. 

78. These were all matters which self-evidently fell to be taken into account in allocating 

London’s fire-fighting resources.  The Claimant boroughs have denser populations, more 

people in deprived and disadvantaged groups, more fires, more deaths and more 

casualties.  Responding to fires in densely crowed urban areas will often be more 

difficult and complex than in Outer London.  The requirement for a third appliance is 

much more frequent in Inner London.  These matters were so obviously material to the 

decision on closures and decommissioning that it was unlawful not to factor them in: see 

In Re Findlay [1985] AC 318 per Lord Scarman at 334A-C.  Further, a public body will 

err in law if it applies high-level benchmarks without regard to significant local 

variations: see R (Forest Care Home Ltd) v Pembrokeshire County Council [2010] EWHC 

3514 [2011] ACD 58  per Higginbottom J at [129]-[131]. 

79. Yet the Defendants’ approach, which determined the location of resources by reference 

to uniform borough-average standards for first and second attendance times only, 

deliberately excluded these factors.  By turning a blind eye to the variations between the 

boroughs and between their wards, to real response times, to third appliance attendance 

times and to temporary closures in Southwark, the Defendants acted unlawfully.  

 

Ground 2: Breach of the statutory framework 

80. The Framework requires fire authorities to adopt a risk-based approach to the allocation 

of their resources.  Para 1.3 of the Framework requires each fire authority to “produce an 

integrated risk management plan that identifies and assesses all foreseeable fire and rescue risks 

that could affect its community”128 [emphasis added].  Pursuant to para 1.10, each such plan 
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“must demonstrate how prevention, protection and response activities will be used to mitigate the 

impact of risk on communities”129.  Under para 2.3, such a plan must also “reflect up to date 

risk analyses and the evaluation of service delivery outcomes”. 

81. Pursuant to section 21(7) of the FRS Act, the Authority was required to have regard to 

the Framework in formulating the Plan, as was the Mayor in issuing the Direction 

(pursuant to section 328A(5)(a) of the GLA Act). 

82. In determining which stations and appliances to cut, and therefore in allocating 

London’s fire-fighting resources, the Authority and the Mayor failed to have proper 

regard to the Framework.  The particular features of the individual Claimant boroughs 

created foreseeable local risks, whether as a result of deprivation, lifestyle, population 

make-up or the prevalence of high-rise buildings.  Despite this, the Defendants did not 

base their decisions on a comprehensive assessment of all these foreseeable risks, nor did 

the cuts reflect up to date risk analyses.  Indeed, a risk-based approach was rejected in 

favour of the application of uniform, average attendance times in each borough. 

 

Ground 3: Irrationality 

83. In Matadeen v Pointu [1999] 1 AC 98 Lord Hoffman, giving the opinion of the Privy 

Council, said at 109: 

“ … their Lordships would … say that treating like cases alike and unlike cases differently is 
a general axiom of rational behaviour.  It is, for example, frequently invoked by the courts in 
proceedings for judicial review as a ground for holding some administrative act to have 
been irrational.” 

 
84. The need to recognise material differences in allocating resources was recognised by 

Tucker J in R v Lambeth LBC ex parte Ashley (1997) 29 HLR 385.  He found the 

respondent’s housing allocation policy to be irrational, because the points system 

applied did not distinguish between different numbers of people affected (at 387-8): 

“The scheme does not reflect what might be gross differences between different households.  
It takes no account, as it ought to, of the number of persons affected.  The scheme is, in this 
regard at least, rigid and inflexible and gives no consideration to individuals.  I regard this 
paragraph as being illogical and irrational in the Wednesbury sense.” 
 

85. Similarly, in R v Tower Hamlets LBC ex parte Uddin (2000) 32 HLR 391, Keene J found a 
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housing allocation scheme to be irrational where it did not properly distinguish between 

the medical needs of those of in the house.  Referring to Ashley and other authorities, he 

concluded at 403: 

“Those cases simply make the obvious point that a household's need is greater the more 
people are experiencing a particular problem, whether it be sharing a bedroom with a 
person of the opposite sex, overcrowding or health problems. A rational allocations policy 
should make allowance for that, because otherwise households with markedly different 
needs are not distinguished. A household with three people suffering from a particular 
medical condition to a given degree has a greater degree of need, so far as health grounds 
go, than a household with only one member in the same condition. To award those 
households the same number of medical points is irrational, and such a scheme fails to take 
into account the needs for rehousing on medical grounds of those additional members of the 
family. They are disregarded. On both those grounds of irrationality and failure to take into 
account material considerations, I find the current policy unlawful.” 

 
 

86. In the present case, the Claimant boroughs have different and greater “needs” in terms 

of fire-fighting response because of their particular characteristics and those of their 

residents.  An allocation of resources which is blind to those needs is in a real sense 

irrational.  In treating such obviously unlike cases alike, the Defendants have acted 

unlawfully. 

87. The deep cuts being proposed in London’s fire-fighting resources potentially raise 

matters of life and death.  Despite the progress that has been made in fire prevention, 

protection and response, death and injury from fire remain a real risk for Londoners, and 

the resources available (and their distribution) will impact directly on that risk.  In these 

circumstances, it is submitted that the Court should adopt a heightened level of scrutiny: 

see R (Rogers) v Swindon NHS PCT [2006] EWCA Civ 392 [2006] 1 WLR 2649 per Sir 

Anthony Clarke MR at [56].  Such an approach is particularly appropriate where the 

well-being of vulnerable groups is at stake: R (Hillingdon LBC) v Lord Chancellor [2008] 

EWHC 2683 per Dyson LJ at [67]. 

 

The Defendants’ response to the risk assessment challenge 

88. Faced with this challenge to the Decisions, the Defendants have responded essentially in 

four ways. 

 (1) “Sensitivity analysis” 

89. First, the Defendants seek to contend that the risk factors set out above were properly 
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taken into account by virtue of a so-called “sensitivity analysis”130. A “sensitivity 

analysis” is ordinarily understood as a means of checking the robustness of a model by 

changing certain variables and ascertaining the effect on outputs.  In this case, the factors 

considered in the “sensitivity analysis” were not factored into the determination of 

which stations and appliances should be cut.  Rather, the further analysis was a post hoc 

check on the effect of the cuts on first and second attendance times. 

90. The initial sensitivity analysis described in Supporting Document 20 makes no reference 

whatsoever to individual borough characteristics.  It refers briefly to third appliance 

attendance times131, but only to record that: (a) the average increase in third appliance 

attendance (23 seconds) will be greater than the increase in first and second appliance 

attendance; and (b) London-wide, the percentage of incidents receiving a third appliance 

within 10 minutes will fall by 2%.  This data is not factored into any risk-analysis or 

decision-making process as to which stations and appliances should be cut. 

91. Similarly, in the subsequent sensitivity analysis referred to in Appendix G to the Report, 

the impact of the cuts in the Plan is summarised in relation to projected average 

deterioration in attendance times across London by reference to various factors132.  

However, there is no breakdown by borough (save that the borough with the worst 

deterioration in relation to each factor is stated), and the data is not factored into any 

risk-analysis or decision-making process as to which stations and appliances should be 

cut.  The point of the exercise is wholly unexplained in the Plan133. 

92. On any view, the sensitivity analysis played no part in the decision-making process as to 

which stations and appliances should be cut.  Whilst it may have been used as a cross-

check for anomalies, it played no part in the determination of how resources should be 

allocated.  Individual factors were deliberately excluded from that process by virtue of 

the application of the “principle of equal entitlement”.  The sensitivity analysis cannot 

therefore assist the Defendants in seeking to defend the cuts. 

(2) Reliance on prevention measures 

93. The Defendants next seek to justify their failure to take into account local risk-factors in 
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deciding where to make the cuts to stations and appliances by pointing to the policy of 

targeting prevention measures at people most at risk from fire.  

94. The true extent and impact of such measures is unclear: 

94.1. The Commissioner points to targets which have been set for Home Fire Safety 

Visits (“HFSVs”) over the lifetime of the Plan.  However, these targets are below the 

current level of HFSVs and are set to rise minimally year on year134.  Moreover, even 

with current resources, the London Fire Brigade has been able to undertake only a 

fraction of requested HFSVs135.  Given the significant reduction in fire-fighting staff 

under the Plan, its capacity to carry out such visits is doubtful.   

94.2. Supporting Document 5 refers to the use of social media to work with groups 

that are not targeted through HFSVs136.  However, this appears to be an attempt to 

target individuals in Mosaic Group G, “Young, well-educated City dwellers”, which is 

in fact a particularly low risk group137.    This would tend to suggest that prevention 

measures are not systematically targeted at high-risk groups at all. 

95. There has been no attempt by the Commissioner to evaluate how preventative measures 

will reduce risks, nor to compare the potential positive effects of targeting against the 

deleterious effects of failing to target fire-fighting resources on those most in need.   

96. The targeting of preventative measures cannot on any view ameliorate the failure to take 

into account the additional time taken to conduct rescues in high-rise buildings and the 

need for third appliance attendance, which will remain a fact of life in the Claimant 

boroughs whatever preventative measures are taken.   

97. Further, there cannot be any rational basis for targeting prevention measures but 

deliberately declining to target fire-fighting resources on those most in need.  The 

Framework requires (at para 1.10) that a plan must demonstrate how prevention, 

protection and response activities will be used to mitigate risk138.  Risk levels must 

therefore be considered in relation to each part of the LFB’s work.  The Defendant’s 

approach of apparently targeting preventative measures, but refusing to consider how to 
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target response resources is inconsistent and irrational. 

(3) Expert professional judgment 

98. Thirdly, the Defendants seek to characterise the Decisions as matters solely for the 

professional judgment of the Commissioner, with which the Court should be slow to 

interfere.  This, however, is to misunderstand the nature of the challenge.  The Claimants 

do not seek to challenge the manner in which the Commissioner has exercised his 

professional judgment in evaluating risk.  Rather, the burden of the application is that 

the Commissioner has failed to exercise his judgment in determine where the cuts 

should fall.  In applying the “principle of equal entitlement”, the Commissioner has 

adopted a uniform approach, which requires no evaluation of risk.  To that extent, he has 

declined to do what the Framework requires, and evaluate professionally all foreseeable 

risks in determining which stations and appliances to cut. 

(4) Failure to raise concerns previously 

99. Finally, the Defendants assert that some of the Claimants (and others) have not taken 

issue with the uniform first and second attendance targets previously.  Apart from being 

legally irrelevant, this displays a lack of realism.  This is the first time that deep cuts to 

frontline services in London have been proposed by the Defendants.  It is unsurprising 

that the inadequacies of the targets should be brought to the fore in the present context, 

when so much more is at stake. 

 

The claim that the cuts will have no impact on public safety 

100. The Mayor issued his Direction on the express basis that “frontline savings can be made 

without affecting public safety”139.  On the face of it, this contradicted the Commissioner’s 

view.  As noted above, he accepted in the Foreword to the Plan that it would lead to 

deterioration in arrival times at incidents, and so would have an adverse impact on 

standards of performance140.  Yet he adopted first and second attendance times as his 

“central concern” in formulating the proposals contained in the Plan141. This was an 

implicit recognition that speed of attendance time is of paramount importance in 

                                                      
139 Request for Direction at 4/1261. 
140 Foreword to the Plan at 3/850. 
141 Foreword to Plan at 3/850. 
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reducing risk.  Indeed, it would be irrational and illogical to focus on first and second 

attendance times in determining where the cuts should fall if he did not believe that 

speed of attendance time impacted on public safety. 

 

101. The Commissioner acknowledged in the body of the Report that “the speed of response 

time is of paramount importance in attendance at all incidents”142.  In responding to concerns 

about significantly longer attendance times in certain wards, he stated, “I think it is 

important for me to repeat my openly offered and early acknowledgement that removing 

appliances from service does negatively impact on response times in that locality”143. 

 
102. In Supporting Document 8, the importance of rapid attendance is emphasised: “ … 

fire can become very hostile less than five minutes from the start”144.  The correlation between 

calling the LFB early and fire fatalities and casualties is set out, with fatalities more than 

doubling when the LFB is called to the fire after the first 10 minutes145. 

 
103. In his evidence, the Commissioner refers to an ENTEC Report commissioned by the 

Home Office in 1999146.  That Report referenced a previous report in 1998, which had 

“derived a statistical relationship between the fire response times and the fatality rate in dwelling 

fires.  This early study indicated that there was a statistical relationship, with a higher fatality 

rate per fire for longer response times … Subsequent work by the Home Office, using data from 

the period 1985-1997 confirmed there was a relationship between response time and fatality rates 

in these years”147.   

 
104. In his letter to the Mayor of 29th January 2012 the Commissioner accepted that there 

would be an adverse impact in removing fire: “It is not my claim that the net removal of 18 

appliances from service has no impact”148. 

 
105. It is self-evident that slower attendance times will on average lead to greater 

numbers of fatalities and casualties.  Further, it would be very surprising indeed if 

                                                      
142 Report at 3/808. 
143 Report at 3/818. 
144 Supporting Document 8 at 1/251. 
145 Supporting Document 8 at 1/251. 
146 Ron Dobson para 179. 
147 Entec UK Ltd ‘Response Time Fatality Rate Relationships in Dwelling Fires’ (October 1999) para 1.1 
and Home Office report ‘Development and Trial of a Risk Assessment Toolkit for the UK Fire Service’ 
(1998) at para 3.2. 
148 4/1248 
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frontline fire services could be cut by 10% without any adverse impact on public safety 

at all.   

 
106. Despite this, in his evidence for the purposes of the present proceedings the 

Commissioner has asserted for the first time that his final proposals “do not significantly 

adversely affect the safety of Londoners”149. 

 
107. This assertion would appear to be in part based on a calculation carried out by the 

Commissioner as to the predicted number of fire fatalities with and without the cuts put 

forward in the Plan.  Using the Government’s Entec/FSEC methodology, the 

Commissioner concluded in his Report as follows: “Based on a three year average for fire 

casualties (2009/10 to 2011/12), with the current arrival time, the Entec calculation predicts 49 

fire deaths a year; with the changed LSP5 arrival time, the Entec calculation still predicts 49 

deaths a year”150.  The Commissioner refers to this calculation in his letter of advice to the 

Mayor of 31st July 2013, saying “I responded to requests … and used the government’s 

methodology to calculate whether or not my proposals would lead to an increase in such deaths.  

The methodology predicts that even the original draft proposals would not have resulted in a 

higher number of fire deaths … I am confident that my revised proposals will not increase the 

number of people who die from fire”151. 

 
108. Pursuant to a specific disclosure request from the Claimants, on 12th November 2013 

the Authority produced the calculation referred to by the Commissioner152.  This showed 

that the Commissioner’s statement about the calculation had in fact been highly 

misleading.  The methodology used predicted that there would be 48.70 deaths per years 

with current resources, which would increase to 49.09 deaths per year (an increase of 

0.39 deaths per year) if the proposed cuts set out the draft Plan were implemented.  The 

Commissioner, however, rounded these figures respectively up and down to 49 deaths 

per year, and (it would appear) on that basis asserted that there would be no change in 

fatality rates as a result of the cuts.  In fact, the calculation predicted that there would be 

an additional 0.39 deaths per year, amounting to more than one additional fatality over 

the lifetime of the Plan and nearly four additional deaths per decade. 

 

                                                      
149 Ron Dobson para 11. 
150 Report at 3/810. 
151 4/1281 
152 Calculation. 
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109. Moreover, it is almost certain that the true impact on death rates is greater than that 

predicted by the Entec calculation.  That is because the calculation took into account 

increased attendance times only when their effect was to take an incident out of the 1-5 

minute attendance time bracket and into the 6-10 minute attendance time.  In most cases, 

increased attendance times would still leave the incident within the same bracket.  It 

follows that the calculation took into account only a small fraction of the increased 

attendance time occasioned by the cuts153.  The true impact of the cuts will inevitably be 

much greater than that predicted in the crude and limited calculation carried out by the 

Commissioner. 

 
110. The Commissioner carried out no calculations to predict the impact of the Plan on 

casualty rates and damage to property. 

 
Ground 4: The Mayor misdirected himself as to the impact on public safety 

 
111. Even now, the Commissioner only goes so far as to contend that the cuts will have 

not significantly affect public safety.  Whilst that conclusion is itself untenable, it does 

not justify the Mayor’s categorical basis for his Direction, namely that the Plan presents 

no risk to public safety.  In interpreting the Report as so indicating, the Mayor plainly 

misdirected himself.  The Report and the Plan cannot be interpreted as ruling out 

additional risks to public safety; quite the contrary. 

 

Ground 5: Failure to have regard to increased risks 

 
112. It is clear from a fair reading of the Report that: (a) the cuts will increase attendance 

times overall; (b) increased attendance times will increase risks to the safety of 

Londoners and their property; and (c) therefore the cuts will increase risks to Londoners 

and their property.  In basing his decision to issue the Direction on the premise that the 

Plan would not affect public safety, the Mayor failed to take into account an essential 

relevant consideration, namely that the implementation of the Plan would increase risks 

to public safety.   

 

113. Further, the Defendants failed to comply with the guidance contained in the 

Framework, which required them to identify and assess all foreseeable fire risks.  They 

                                                      
153

 Deon Webber 2
nd

 Report para.s 4.6 to 4.9 
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did not take into account the increased risks occasioned by a slowing of attendance 

times. 

 

Ground 6: Irrational conclusion on public safety 

 

114. In so far as the Commissioner and/or the Mayor found that the Plan would have no 

impact on public safety, they acted irrationally.  As a matter of logic, as well as the 

evidence contained or referred to in the Plan, the only reasonable conclusion to draw 

was that the cuts would increase risks to the public.  Their analysis (so far as it goes) and 

conclusions “just did not add up”: see R v Parliamentary Commissioner for 

Administration ex parte Balchin (No.1) [1998] 1 PLR 1 per Sedley J at 13E-F.  Further, 

the Defendants erred in failing to face up to the obvious adverse effects of the Decisions: 

see R (Metropolitan Borough of Wirral) v Chief Schools Adjudicator  [2001] ELR 574 per 

Ouseley J [52]-[53]. 

 

115. The Commissioner has now confirmed in correspondence that he carried out no 

assessment or calculation of the impact of the cuts on casualties (as opposed to fatalities).  

In these circumstances, neither he nor the Major had any basis for reaching a conclusion 

that the cuts would not impact on the safety of Londoners.  They therefore acted 

irrationally in the sense that they failed to ask themselves “the right question and take 

reasonable steps to acquaint [themselves] with the relevant information to enable [them] to 

answer it correctly”: see Secretary of State for Education and Science v Tameside MBC 

[1977] AC 1014 per Lord Diplock at 1065 and R (Krstic) v Secretary of State for Justice 

[2010] EWHC 2125 (Admin) at [20]. 

 

Failure to comply with the public sector equality duty under section 149 of the Equality 

Act 2010 

116. In publishing and adopting the Plan, the Defendants adopted the Equality Impact 

Assessment (“EIA”) published with the Plan.  The EIA and the correspondence relating 

to it state on several occasions154 that:  

 

“Whilst it is true that certain lifestyles identified as being at higher risk will also contain 

                                                      
154 See, for example, Equality Analysis para 16 at 2/499, Equality analysis para 9 at 2/514 and at 3/956, 
Commissioner’s report of 21 January 2013 at 4/612. 
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people who share protected characteristics, belonging to a protected characteristic group in 
the first place does not place individuals at risk.” 

 

117. This analysis is used time and again, including in the Mayor's response to the 

Claimants’ letter before claim155, to justify the failure to consider carefully the impact of 

the cuts on individuals with particular protected characteristics.  It appears to provide 

the rationale for not factoring in equalities impacts in the risk analysis contained in the 

Plan.   The suggestion is that membership of a particular protected characteristic group 

will not per se place an individual at increased risk, and that accordingly it can be 

disregarded for the purposes of determining which stations to close and which 

appliances to decommission.  This conclusion is unsustainable.   

 

118. First, certain protected characteristics will directly increase risk.  Individuals with a 

physical disability face a particular risk due to the greater obstacles that they may face 

when being evacuated from a building156.  Individuals with certain mental disabilities, 

such as dementia, are also at enhanced risk157. 

 

119. Further, the formulation set out above, which seeks to disassociate risk from 

protected characteristics, also implicitly assumes that, because the cuts are not (on the 

Defendant’s analysis) directly discriminatory (“belonging to a protected characteristic group 

in the first place does not place individuals at risk”), there is no equality impact.  This 

conclusion is also unsustainable.  The cuts will have a number of indirectly 

discriminatory equality impacts.  For example, the Authority’s own data indicates that: 

 

119.1. Young people living singly, in social housing and in student accommodation 

are significantly more likely to be involved in fires158.  Indeed, 33% of fire casualties 

in London are young people renting high density social housing159;  

 

119.2. Older people living in social housing are significantly more likely to be 

involved in fires160. 

                                                      
155 TfL letter of 4 September 2013 at 4/1471. 
156 Deon Webber 1st Report paras 3.5.3 – 3.5.5 at 5/1884. 
157 Deon Webber 1st Report paras 3.5.2  - 3.5.5 at 5/1884. 
158 Supporting Document 5 1/222.  Deon Webber 1st Report at 5/1885. 
159 Supporting Document 5 at 1/222. 
160 Supporting Document 5 at 1/222. 
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120. Further, individuals from particular ethnic groups are disproportionately likely to 

speak English as their second-language.  There are high numbers of individuals for 

whom English is not a first language in the Claimant boroughs161.  As a result, they are 

disproportionately likely to be subject to longer response times from the LFB, due to the 

additional time it can take for an operator to gather the relevant information in a 999 

call162. 

 

121. Despite this, the EIA fails to identify any indirect equality impacts on these groups.  

The Plan and its associated documents accept that the effect of station closures will 

worsen first attendance times in all the Claimant boroughs and worsen attendance 

response times in all but one of the Claimant boroughs163.  Yet there is no analysis of how 

this will impact on groups sharing protected characteristics who are disproportionately 

represented in those boroughs.  On the contrary, the "Equality Analyses" section goes on 

to state in terms that, in closing fire stations: 

 

“… there will be no anticipated impact on people with protected characteristics.”164   
 
“… It is anticipated that the effect of the changes will be the same across the community.” 

 

122. Having failed to identify the relevant equality impacts, the Defendants consequently 

failed to consider how the cuts could be targeted in order to eliminate disadvantages 

suffered by individuals with these protected characteristics.  In reality, these ‘at risk’ 

groups are disproportionately concentrated in particular areas within the Claimant 

boroughs, which could and should have been targeted with faster response times in 

order to eliminate the relevant disadvantage.  Many of the Claimant boroughs contain 

wards housing high concentrations of these groups.  For example:   

 

122.1. In Kilburn in Camden, the proportion of the population that is disabled is 

30.3% higher than the London average165; 

 

                                                      
161 Geeta Subtamaniam-Mooney para.s 18-20 at 5/1686-7. 
162 Deon Webber 1st Report at para 3.3.5 at 5/1873. 
163 Appendix 2 to the Plan (“Equality Analyses”) at 4/932-3. 
164 Appendix 2 to the Plan (“Equality Analyses”) at 4’933. 
165 18.5%, which is 30.3% higher than the London average of 14.2%: Sarah Moyies para at 5/1601. 
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122.2. In Dalston in Hackney, the proportion of the population that is between the 

ages of 18-30 is 46.1% higher than the London average166; 

 

122.3. In De Beauvoir in Hackney, the proportion of the population that is between 

the ages of 18-30 is 41.5% higher than the London average167; 

 

122.4. In Mile End East in Tower Hamlets, the proportion of the population that 

does not speak English as their main language is 74.7% higher than the London 

average168; and 

 

122.5. In Bow East in Tower Hamlets, the proportion of the population that is 

between the ages of 18-30 is 46.1% higher than the London average169. 

 

123. By applying uniform target response times across London, the Defendants have 

failed to analyse, still less attempt to eliminate, the disadvantages faced by these ‘at risk’ 

groups, who can be identified by reference to their protected characteristics, as set out 

above.  No regard appears to have been paid to adjusting the uniform target response in 

order to eliminate this disadvantage. 

 

124. It is of particular concern that there will in fact be disproportionate increases in 

response times in a number of wards containing a concentration of ‘at risk’ groups:   

 

124.1. In Kilburn in Camden, the first appliance response time will be 19.52% slower 

than the London average170; 

 

124.2. In Dalston in Hackney, the first appliance response time will be 25.85% 

slower than the London average171; 

 

124.3. In De Beauvoir in Hackney, the first appliance response time will be 37.24% 

slower than the London average and the second appliance response time will be 

                                                      
166 32%, which is 46.1% higher than the London average of 21.9%: Sonia Khan para 8 at 5/1666. 
167 31%, which is 41.5% higher than the London average of 21.9%: Sonia Khan para 8 at 5/1666. 
168 38.6%, which is 74.7% higher than the London average of 22.1%: Stephen Halsey para 21 at 5/1829. 
169 32%, which is 46.1% higher than the London average of 21.9%: Stephen Halsey para 22 at 5/1829. 
170 6 minutes and 38 seconds: Supporting Document 22 at 2/653. 
171 6 minutes and 59 seconds: Supporting Document 22 at 2/655. 
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30% slower than the London average172; 

 

124.4. In Mile End East in Tower Hamlets, the first appliance response time will be 

13% slower than the London average173; and  

 

124.5. In Bow East in Tower Hamlets, the first appliance response time will be 32% 

slower than the London average174. 

 

125. The impact of the increased response times in wards with disproportionately high 

representation of ‘at risk’ individuals with the protected characteristics referred to above 

has not been taken into account at all in determining which fire stations to close and 

which appliances to decommission.  Instead of engaging with the practical impact of the 

cuts on certain groups, the Plan and its associated documents merely make reference to 

community safety activity and suggest that groups at particular risk of fire will continue 

to be targeted with social media. 

 

126. This is particularly clear from the Commissioner's letter of 31 July 2013 to the Mayor, 

where he states: 

 

“During consultation there was considerable focus on the impact of attendance times at the 
ward level.  Nevertheless I did not undertake a further equality analysis at this level, partly 
because the Brigade's emergency cover has always been planned and resourced on a pan-
London strategic basis, but mainly because the analysis of the data at the borough level 
showed that whilst the original draft proposals would have had an impact on attendance 
times, they would not have disproportionately affected those with protected characteristics.  
This is because people who share protected characteristics live across London …”175  

 

127. This statement, which was designed to reassure the Mayor that the equalities impact 

of the Plan had been properly taken into account (and was specifically adopted by the 

Mayor in the Direction and in the response to the letter before claim176), was manifestly 

flawed in that: 

 

                                                      
172 7 minutes and 37 seconds and 8 minutes and 37 seconds: Supporting Document 22 at 2/655 and at 
2/665. 
173 6 minutes and 18 seconds: Supporting Document 22 (2/660) 
174 7 minutes and 20 seconds: Supporting Document 22 (2/660) 
175 Commissioner’s letter of 31st July 2013 at 4/1280. 
176 See Direction at 4/1267 and TfL’s response to the letter before claim of 4th September 2013 para 27 at 
4/1471. 
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127.1. It suggested that an analysis of data at the borough level had been 

undertaken which demonstrated that individuals who shared protected 

characteristics would not be disproportionately affected by the increases in 

attendance levels.  No such analysis had been undertaken.  Such limited analysis as 

was included in the Equality Analyses showed that individuals who shared some 

protected characteristics, including young adults and older persons, were in fact at 

significantly higher risk of being killed or injured by a fire177; 

 

127.2. Secondly, this statement appears to be based on the manifestly incorrect 

assumption that individuals with particular protected characteristics are uniformly 

distributed across London (“This is because people who share protected characteristics live 

across London”).  In fact, no meaningful analysis of the distribution of individuals 

who share protected characteristics by borough had been carried out.  The 

Claimants’ evidence demonstrates that people with certain protected characteristics 

are disproportionately represented in the Claimant boroughs and/or certain wards 

within those boroughs. 

 
 

Ground 7: Failure to comply with section 149 of the Equality Act 2010 

 

128. The Mayor and the Authority each have a duty under s.149(1)(a) of the Equality Act 

to have due regard to the requirement to “eliminate discrimination…  and any other conduct 

that is prohibited by or under this Act.”   

 

129. The Defendants further have a duty under s.149(3)(a) of the Equality Act to have due 

regard to the requirement to “remove or minimise disadvantages suffered by persons who share 

a relevant protected characteristic that are connected to that characteristic”. 

 

130. In reality, the Defendants have assumed that because the cuts are not (on their 

analysis) directly discriminatory, there is no equality impact (“belonging to a protected 

characteristic group in the first place does not place individuals at risk”).  In doing so, the 

Defendants have erred in law by treating “discrimination” in the EIA as being limited to 

“direct discrimination”.  

                                                      
177Supporting Document 16 at 2/514-7. 
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131. The section 149 duty: 

 

131.1. Must be “exercised in substance, with rigour and with an open mind”: R (Brown) v 

Secretary of State for Work and Pensions [2008] EWHC 3158 (Admin), [2009] PTSR 

1506 at [92], per Aikens LJ, giving the judgment of the Court; 

 

131.2. Is one of substance, not of form. The court must “ask whether as a matter of 

substance there has been compliance; it is not a tick box exercise. At the same time the courts 

must ensure that they do not micro-manage the exercise”: R (Greenwich Community Law 

Centre) v Greenwich LBC [2012] EWCA Civ 496, [2012] EqLR 572 at [30], per Elias 

LJ, with whom the others agreed; 

 
131.3. “[I]mposes a heavy burden upon public authorities in discharging the PSED and in 

ensuring that there is evidence available, if necessary, to demonstrate its discharge … 

considerations of equality of opportunity (where they arise) are now to be placed at the centre 

of formulation of policy by all public authorities”: see R (Bracking) v Secretary of State 

for Work and Pensions [2013] EWCA Civ 1345 per McCombe LJ at [60]. 

 
132. The relevant principles are helpfully summarised in R (Bracking) v Secretary of 

State for Work and Pensions (supra) per McCombe LJ at [25]-[26].  He concluded at [61]: 

 

“There is a need for a ‘conscious approach’ and the duty must be exercised ‘in substance, 
with rigour and with an open mind’ (per Aikens J in Brown).  In the absence of evidence of a 
‘structured attempt to focus upon the details of equality issues’ (per my Lord, Elias LJ in 
Hurley & Moore) a decision maker is likely to be in difficulties if his or her subsequent 
decision is challenged.” 

 

133. Similarly, Elias LJ concluded at [77]: 

 

“ … the second and related issue is whether the Minister properly appreciated and addressed 
the full scope and import of the matters which she is obliged to consider pursuant to the 
PSED.  There is simply no material from which one can properly infer that she did.  A vague 
awareness that she owed legal duties to the disabled would not suffice; nor in my view was it 
enough simply to alert her to the obligation to have regard to the matters identified in the EIA 
and IA.  They did not identify her legal obligations.” 

 

134. In the present case, the Defendants failed to identify or analyse any of the direct or 

indirect equality impacts of the cuts.  There is no analysis at all of which groups are more 
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likely to be: (a) involved in fires; (b) die in fires; or (c) negatively impacted by longer 

attendance times.  There is no analysis of how to eliminate discrimination or remove or 

minimise disadvantages suffered by persons who share a relevant characteristic.  The 

limited and incomplete figures set out in the Plan and its associated documents do not 

feed into the analysis of risk occasioned by closing fire stations and decommissioning 

appliances in any way. 

 

 

The Decisions were based on a procedurally unfair consultation process  

 

135. Insufficient information was provided to consultees to enable them to comment 

meaningfully on the proposed cuts.  Other information was provided too late to permit 

meaningful consultation: 

 

135.1. No information was provided with the draft Plan on the impact at ward level 

of closing fire stations and decommissioning appliances.  In response to requests for 

such information, Supporting Document 22 was provided on 3 May 2013.  This 

document revealed for the first time the highly variable impact of the cuts at ward 

level, and that they would result in 40 wards failing to meet the first and second 

attendance time targets178.   

 

135.2. On 29 May 2013, again in response to requests from consultees, the 

Commissioner published Supporting Document 23179, which for the first time 

provided information about the distribution of first and second attendance times (as 

opposed merely to the average) at the borough level, showing how frequently first 

and second attendance targets would be missed. 

 

135.3. These supporting documents were provided very late in the consultation 

process.  All but five of the 24 public consultation meetings which were held during 

the consultation period had already taken place prior to the production of 

Supporting Document 23180. 

                                                      
178 Supporting Document 22 at 2/651. 
179 Supporting Document 23 at 2/672-742. 
180 Report para 22 at 3/793. 
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135.4. The unfairness occasioned by the late provision of ward data was 

compounded by the leaflets distributed by the LFEPA inviting members of the 

public to attend consultation meetings.  These stated that “The plan sets out how the 

fire and rescue service could be delivered over the next few years.  Among other things, it 

includes plans to keep within our target attendance times for getting to incidents…”181.  

These leaflets gave the misleading impression that attendance times would not be 

adversely affected by the cuts, and thus provided false reassurance to members of 

the public. 

 

135.5. The ward level data showed for the first time the widely varying impact of 

the cuts.  For example, the first response time in Belsize ward in Camden will 

increase by 3 minutes 22 seconds to 7 minutes 59 seconds182. 

 

135.6. Again, following repeated requests from consultees183, the Commissioner 

eventually provided data as to third appliance times on 14 June 2013, one working 

day before the consultation closed184.  The information contained in this document 

was new and highly significant.  In particular, it revealed that the impact of the cuts 

would be to increase significantly third attendance times in the Claimant boroughs 

(and other Inner London boroughs), but that Third Response times in the Outer 

London boroughs would actually fall, despite the cuts. 

 

135.7. These figures, provided only after the consultation had been effectively 

completed, were particularly concerning given that the buildings requiring third 

appliances are heavily concentrated in the Claimant boroughs, where response 

times would be increasing dramatically.  This fact had in effect been masked 

throughout the consultation process by the failure to provide adequate information. 

 

135.8. Limited historic information about third attendance times at the ward level 

was provided only on 27 June 2013, and therefore after the close of the consultation 

                                                      
181 2/785. 
182

 Sarah Moyies para.s 23-24 at 5/1590 
183

 Sarah Moyies para 4 at 5/1590 
184

 Supporting Document 24 dated 14
th

 June 2013 at 2/746 and Sarah Moyies para 26 at 5/1598 
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exercise185.  This document did not provide any data on projected third response 

times at the ward level. 

 
136. It has now emerged (as a result of the Commissioner’s disclosure of the fatalities 

calculation) that an important document was withheld from the consultation process 

altogether.  As noted above, this calculation predicts an increase in fatalities of 0.39 a 

year (more than one additional fatality over the duration of the Plan, or nearly four over 

a decade).  That figure was never disclosed.  On the contrary, the Commissioner 

misleadingly implied that there was no impact on fatality figures occasioned by the 

cuts186.  This was a very important piece of information, which on any view should have 

been disclosed to the consultees. 

 

 

Ground 8: Inadequate consultation 

 

137. The consultation process was accordingly inadequate in that: 

 

137.1. Important data as to response times at the ward level was provided only late 

in the consultation process, and in particular after the public consultation process 

had largely been completed; 

 

137.2. Important information as to third response times was not provided until the 

consultation process had effectively been completed.  Even then, the information 

provided was incomplete.  This prevented consultees from commenting 

meaningfully on the information187; and 

 
137.3. The calculation of potential impact on fatality rates of the Plan was withheld 

throughout the consultation process and misrepresented in the Report188. 

 

138. When conducting a consultation exercise, a public authority must provide adequate 

information to consultees in order to enable them to respond and afford them adequate 

time to respond: R v Brent LBC ex p Gunning (1985) 84 LGR 168 QBD at 189, per 

                                                      
185

 Un-numbered Supporting Document at 2/748-760 
186

 See Report p 25 at 2/810 
187

 Sarah Moyies para 26 at 5/1598 and Jonathan Toy 1
st
 para 40 at 5/1743 

188
 Plan p 25 at 3/810 
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Hodgson J.  Even when a public authority has already disclosed large amounts of 

relevant data, this duty may still require disclosure of specific information that would 

enable consultees to assess properly the impact of the proposal: R (Eisai) v NICE [2008] 

EWCA Civ 438, (2008) 11 CCL Rep. 385 at para 66, per Richards LJ, with whom the other 

members of the Court agreed. 

 

139. The Defendants have responded to the consultation challenge by asserting that none 

of the Claimants points to specific representations that they would have wished to make 

had they had more information at the material time which would have made a material 

difference.  Whilst this is not accepted (not least in relation to the fatalities calculation, 

which has only just been disclosed), this is to miss the real significance of the 

shortcomings in the consultation process.  The consultation undertaken involved (or 

should have involved) an engagement with the public over highly controversial plans to 

cut the fire service in London.  Had it been apparent from the outset of that process (as it 

should have been) that: (a) the impact at ward level would in many cases be very 

serious; (b) the boroughs which need third appliances most often were losing out to a 

greater extent by virtue of deteriorating third appliance attendance times; and (c) the 

effect of the cuts would be to increase the likely fatality rate across the duration of the 

Plan, the whole tenor and nature of the consultation would have been different. 

 
140. As it was, the failures in consultation operated to mask some of the most unpalatable 

effects of the cuts put forward in the Plan.   

 

 

Ground 9: Failure to following consultation requirements of the Framework 

 

141. Further, in adopting this approach, the Mayor and the LFEPA again breached their 

respective statutory duties to take account of the Framework.   

 

142. Paragraph 2.3 of the Framework requires that:  

 

“[the Plan must]… reflect effective consultation throughout its development and at all 
review stages with the community, its workforce and representative bodies, and 
partners”189 

                                                      
189

 5/1933. 
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143. The Framework thus stipulates a high standard of procedural fairness.  Consultation 

must be effective and take place throughout the period of the development of the Plan.  

By virtue of the procedural flaws set out above, the Defendants unlawfully departed 

from the Framework.  The consultation was not effective in material respects.  Further, 

the Defendants have failed to provide any or any good justification for departing from 

the Framework. 

 

 

The remedies sought 

 

144. In addition to interim relief, the Claimants seek as a final remedy: 

 

144.1. A declaration that the Decisions were unlawful;  

 

144.2. A quashing order quashing the Decisions; 

 

144.3. A mandatory order that the Defendants conduct a lawful risk analysis and 

fair consultation process prior to making any decision as to whether fire stations 

should be closed, appliances commissioned or staff made redundant; and 

 

144.4. Costs. 

 
145. It is submitted that it is no answer to the claim for relief that, in the short term, it will 

be difficult for the Defendants to stay within budget.  That is a consequence of their 

unlawful decision, and cannot provide any basis for refusing relief to remedy that 

unlawfulness.  The Defendants have given undertakings not to take any irrevocable 

steps to implement the Plan, and so there cannot be any detriment to good 

administration in granting the relief sought.  The fact that a quashing order and 

mandatory order would be inconvenient to the Defendants provides no proper basis for 

allowing their unlawful decision to stand. 

 
Delay 

 

146. The Defendants seek to rely on alleged delay on the Claimants’ part to argue that 
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permission and/or relief should not be granted.  In fact, for the reasons set out fully in 

Mike Smith’s witness statement, the Claimants acted promptly and responsibly in 

bringing the claim when they did.  In any event, the granting of relief will not cause 

substantial hardship to, or substantially prejudice the rights of the Defendants, and so 

there is no basis for refusing relief on grounds of delay in any event: see section 31(6) of 

the Senior Courts Act 1981. 
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